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Introduction

First, let me thank the Stockholm Centre for International Law and Justice for inviting me to
deliver the Fifth Hilding Eek Memorial Lecture. The topic of my lecture is The UN Security
Council and the Rule of Law. The reason that I have chosen this topic is that it deals with
something which is of crucial importance for building a world in which all people can live in
peace and dignity with their human rights protected.
Ever since I, in March 2004, left my position as Under-Secretary-General for Legal Affairs and
the Legal Counsel of the United Nations, I have concentrated on working for the rule of law at
the national and international levels. In this context, I have sometimes focused specifically on
the role of the UN Security Council.
My latest article of this nature was published in November 2019 and deals with the need for
reforming the Council and that the Council must lead by example. 1 In that article, I focused on
specific elements that the Security Council must take into consideration in today's world, among
them the need for the rule of law and human rights; the growth of the world population; climate
change; responsibility to protect; empowerment of women; and nuclear disarmament. Time
does not allow that I go into detail with respect to all these elements today.
This means that my focus will now be on the need for the rule of law, of which protection of
human rights is a central element, and on the use of the veto, which must be in conformity with
the mandate of the Security Council.
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The reason that I am now focusing on this again is that I am extremely concerned because of
the latest events in the world. Democracy and the rule of law are under attack, even in Western
countries. On 14 October, a few days ago, the World Justice Project published its Rule of Law
Index 2021. 2 This index shows that more countries declined than improved in overall rule of
law performance for the fourth consecutive year. 3 We can also note that journalists, lawyers,
and human rights defenders are being persecuted for doing their work. Twenty years of peace
efforts in Afghanistan have gone overboard. And the latest IPCC report is a very serious
warning with respect to climate change. 4 The need for a well-functioning world organisation
is greater than ever. It is therefore important that we respect the heritage that we received from
a generation that had experienced two world wars in the past century: the United Nations with
its purpose of saving succeeding generations from the scourge of war.
On 9 September, I had the honour of welcoming the participants at the 2021 European Society
of International Law Conference here in Stockholm. 5 In so doing, I referred to a very important
part of this heritage, namely the Universal Declaration of Human Rights from 1948, today
recognised as customary international law. 6 I quoted its third preambular paragraph. Let me
quote this paragraph again:
Whereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law,
Among the six main organs of the UN, the Security Council with its primary responsibility for
the maintenance of international peace and security is the most powerful. 7 It is therefore a
disaster if this organ does not function when the need is the greatest. And what signal does it
send to the world, if members of the Council sometimes flagrantly violate the law that the
Council is under the obligation to enforce, as happened in Iraq in 2003, in Georgia in 2008 and
in Ukraine in 2014?
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Definition of the Rule of Law

With respect to the definition of the rule of law, I often refer to the one that appears in SecretaryGeneral Kofi Annan’s report to the General Assembly in 2004, entitled “The rule of law and
transitional justice in conflict and post-conflict societies”: 8
The rule of law - - - refers to a principle of governance in which all persons,
institutions and entities, public and private, including the State itself, are
accountable to laws that are publicly promulgated, equally enforced and
independently adjudicated, and which are consistent with international human
rights norms and standards. It requires, as well, measures to ensure adherence to
2

See https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2021
See Highlights and data trends from the WJP Rule of Law Index® 2021 at
https://worldjusticeproject.org/sites/default/files/documents/Insights-2021-final-revised.pdf
4
Climate Change 2021: The Physical Science Basis, available at
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_Full_Report_smaller.pdf
5
See https://esil2021.se/
6
See https://www.un.org/en/about-us/universal-declaration-of-human-rights
7
Article 24 (1) of the UN Charter.
8
Paragraph 6 in UN Doc. S/2004/616*, available at
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/2004/616
3

2

the principles of supremacy of law, equality before the law, accountability to the
law, fairness in the application of the law, separation of powers, participation in
decision-making, legal certainty, avoidance of arbitrariness and procedural and
legal transparency.
For my part, I often use a very straightforward and brief definition, consisting of four elements:
(1) democracy; (2) proper legislation respecting international human rights standards; (3) the
institutions to administer this law, including independent and impartial courts; and (4) the
individuals with the integrity and the knowledge necessary to administer these institutions.
3 Positions Taken by the General Assembly and the Security Council with Respect to
the Need for the Rule of Law
Of particular importance in this context is that the members of the United Nations have come
to an understanding that the rule of law is an indispensable prerequisite for international peace
and security. By way of example, I would like to refer to the resolution adopted by the UN
General Assembly on 24 September 2012 entitled “Declaration of the high-level meeting of the
General Assembly on the rule of law at the national and international levels”. 9 The following
two paragraphs in this Declaration are of particular relevance here:
1. We reaffirm our solemn commitment to the purposes and principles of the
Charter of the United Nations, international law and justice, and to an
international order based on the rule of law, which are indispensable foundations
for a more peaceful, prosperous and just world.
5. We reaffirm that human rights, the rule of law and democracy are interlinked
and mutually reinforcing and that they belong to the universal and indivisible core
values and principles of the United Nations.
On 21 February 2014, the Security Council recalled this declaration in a Presidential Statement
in which the Council recognized the need for universal adherence to and implementation of the
rule of law, the vital importance it attaches to promoting justice and the rule of law as an
indispensable element for peaceful coexistence and the prevention of armed conflict. 10 In the
same statement the Security Council also reaffirmed its commitment to international law and
the Charter of the United Nations and to an international order based on the rule of law and
international law.
Among resolutions expressing the same commitment to the rule of law in later years could be
mentioned the General Assembly resolution on education for justice and the rule of law in the
context of sustainable development of 18 December 2016, 11 and the Security Council
resolution on peacekeeping operations of 13 December 2018. 12
The conclusion here is that there are very firm commitments both by the General Assembly and
the Security Council with respect to the need for observing the rule of law. The question is why
those commitments are not respected by the Security Council in certain situations.
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Is the Use of the Veto Legal in the Face of Atrocity Crimes?

This brings to the forefront the question if the use of the veto in the Security Council is always
legal. In 2020, Professor Jennifer Trahan of New York University published a book entitled
“Existing Legal Limits to Security Council Veto Power in the Face of Atrocity Crimes”. 13 I
read the book with great interest, in particular since her reasoning was different from the one
that I had applied in an appeal on 10 December 2008 to the permanent members of the Security
Council not to use the veto unless their most serious and direct national interests are affected.14
In Professor Trahan’s view, there are legal limits to the use of the veto in the face of genocide,
crimes against humanity or war crimes because of jus cogens, or because the veto may violate
the purposes and principles of the UN Charter or binding treaty obligations.
First, she points to the fact that the veto derives from the UN Charter. However, in her view the
Charter is subsidiary to jus cogens norms. Then she points to Article 24 of the UN Charter under
which the Security Council has the primary responsibility for the maintenance of international
peace and security and that, in discharging these duties, the Council shall act in accordance with
the purposes and principles of the United Nations. In her view the use of the veto in the face of
a draft resolution responding to genocide, crimes against humanity or war crimes does not
accord with the Charter’s purposes and principles. Finally, she points to the fact that a
permanent member of the Council that utilises the veto may also have other binding treaty
obligations, such as those under the Genocide Convention, which contains a legal obligation to
prevent genocide. If a permanent member uses the veto in a manner that would enable genocide
or allow its continued commission, this would violate that state’s legal obligation to prevent
genocide. In her view, a similar argument can be made as to at least certain war crimes, such as
grave breaches and violations of Common Article 3 of the 1949 Geneva Conventions.
I have participated in several events on the web at which this book has been presented. And the
idea is that efforts should be made to convince the General Assembly to request the
International Court of Justice to give an advisory opinion on the question: “Does existing
international law contain limitations on the use of the veto power by permanent members of the
UN Security Council in situations where there is ongoing genocide, crimes against humanity,
and/or war crimes?”
Professor Trahan has now developed her thinking in this matter in two articles. The first article
is based on her many interactions with representatives of states. 15 The second article is focusing
on the question why the veto power is not unlimited. 16 This material will be of great assistance
since the question is complex. It is very important that the General Assembly now engages in a
serious discussion about a decision to request the International Court of Justice for an advisory
opinion.
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In the past I have referred to an interesting study made by a campaign started by students at
Uppsala University here in Sweden, called “Stop Illegitimate Vetoes”. They have just updated
their study. As it appears from their website, they have analyzed the 59 vetoes cast between
1991 and 2020: none by France and the United Kingdom, 15 by China, 27 by the Russian
Federation, and 17 by the United States of America. 17 Their conclusion is that 57 of these
vetoes are illegitimate since they do not concern the security of the members themselves.
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The Duty of the Permanent members of the Security Council

With respect to the duty of the permanent members of the Security Council, I also refer to what
I said in my 2019 article. Now, I will focus on the very worrisome development thereafter, in
particular the behaviour of three of the permanent five members of the Council, namely China,
the Russian Federation, and the United States of America. This will be followed by some brief
remarks about France and the United Kingdom.
China
With respect to China, it is extremely worrisome to see how this permanent member behaves.
The way in which China behaves in the South China Sea is not in conformity with the UN
Convention on the Law of the Sea. Furthermore, the way in which China is treating Hong Kong
is a clear violation of the 1984 agreement between the governments of the United Kingdom and
China setting out the conditions under which Hong Kong was transferred to Chinese control
and for the governance of the territory after 1 July 1997. Another matter that causes deep
concern is the treatment of the Uighurs in the province of Xinjiang. The increasing threats
against Taiwan are unacceptable.
In addition, President Xi Jinping has decided that a system for the rule of law shall be developed
in China. Looking at documentation issued for this process, there is not a single reference to
the fundamental rule of law documents adopted at the international level, like the Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights from
1966 and the International Covenant on Economic, Social and Cultural Rights from the same
year, or the numerous other treaties concluded in the field of human rights.18 Instead there are
references to “socialist rule of law” and “rule of law with Chinese characteristics”. There are
no references to the independence of the judiciary. On the contrary, there are words to the effect
that the courts are subject the supervision of the Chinese Communist Party. This has nothing to
do with the rule of law as the concept is understood under international law. To call this “rule
of law” is a very serious misnomer.
The Russian Federation
With respect to the Russian Federation, the situation is very sad. There was great hope after the
fall of the Berlin Wall in 1989 and the development in Russia under Michael Gorbachev.
Unfortunately, this positive development has now transformed into its opposite. We just
17
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observed the so-called election, which has been widely criticised by experts. Meaningful
political opposition is not permitted in Russia. Candidates representing organisations critical of
the present administration are arrested, and one of them was subjected to attempted murder.
The people of Russia must be permitted to freely decide about their future and the manner in
which they would like to be governed.
On 6 July 2007, at a symposium on the rule of law sponsored by the International Bar
Association together with the Constitutional Court of the Russian Federation, the Federal
Chamber of Lawyers of the Russian Federation and others, the President of the Constitutional
Court of the Russian Federation Valery Zorkin delivered an important speech entitled “Rule of
Law and Legal Awareness”. In so doing, he referred to the European Convention on Human
Rights. Let me quote the following from his speech:
Since the Convention is a[n] integral component of national legal systems of its
member states, any legal protection methods accessible at a national level should
be efficient and known to the citizens of each specific country. These methods
form a «first line of defence» for protection of the rule of law and basic human
rights and freedoms. The first task of every national judiciary is to protect human
rights by using all domestically available mechanisms, while assuring strict
observance of the Convention provisions. Our common task is to render these
mechanisms really efficient from the standpoint of civil rights protection.19
Where did this wisdom go? The latest development here is amendments to the 1993 Russian
Constitution. These amendments were approved by the Duma in March 2020. On 16 March
2020, the Constitution in its new format was published in Rossiyskaya Gazeta, the Russian
government’s official publication of officially approved legislation. However, the entry into
force depended on a nationwide vote, initially set for 22 April 2020. But because of the COVID19 pandemic the vote was postponed and took place between 25 June and 1 July 2020. In the
referendum, which was legally referred to as an "All-Russian vote", the amendments were
approved. 20
According to analysts, the problem with the amendments is that they probably violate Chapters
1, 2 and 9 of the 1993 Constitution. 21 These three chapters are foundational and can only be
amended by a Constitutional Assembly. Under all circumstances the amendments violate the
existing rules applying to respect for international treaties, human rights, and the independence
of the judiciary. The positive development that we saw some 30 years ago is backtracking.
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The United States of America
With respect to the United States of America, we have experienced the deterioration of respect
for the rule of law during the Trump administration, culminating in the events on Capitol Hill
on 6 January this year. This is a very dangerous development deviating from the course that the
U.S. has held for many years.
We must now hope that the Biden administration can restore the U.S. standing in the
international community. The U.S. withdrawal from Afghanistan without proper consultations
with allied states is problematic. This situation also illustrates that it is not possible to establish
a proper administration in a country just by sending troops. Such assistance must be combined
with support in building a society under the rule of law and fighting corruption.
Another important matter that needs attention is to restore the comprehensive, long-term
solution to the Iranian nuclear issue, regulated by the Joint Comprehensive Plan of Action of
14 July 2015, the so called JCPOA. In 2018, President Trump irresponsibly withdrew from this
agreement. As I said in 2019, even if a state that is a party to the JCPOA could withdraw from
the agreement as such, this state is still bound by the obligations on all states laid down in
Security Council resolution 2231 (2015) and its Annexes A and B, through which the Council
endorsed the JCPOA. 22
In Europe we should be very grateful to the Americans who in the past century came across the
Atlantic to assist us when we had completely lost track and caused the First and the Second
World War. As a great friend of the U.S., it is with both sadness and fear that I noted that the
people in the U.S. could elect a person like Donald Trump as their president. This was yet
another example of a weakness also in democracies: there is no guarantee that a statesman or
stateswoman is elected head of state.
France
With respect to France, the latest event that may influence the permanent membership in the
Security Council is the trilateral security pact between Australia, the United Kingdom, and
the United States for the Indo-Pacific region, called “AUKUS”, announced on 15 September
2021. 23 Under this pact, the U.S. and the UK will help Australia to acquire nuclear-powered
submarines, which led Australia to cancel an earlier French–Australian submarine agreement
without notice. This has caused great concern in France. It is important that this does not disturb
the relationship among the three Western permanent members of the Security Council.
The United Kingdom
With respect to the United Kingdom, we have experienced the Brexit, which came into effect
on 1 February 2020. This is a sad development that affects the European unity and may weaken
the European Union at a time when the values of the union must be effectively defended by
European states in firm unity. 24
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The Need for Reforming the UN Security Council

This brings me back to the need for reforming the UN Security Council.
In the United Nations there is much talk about reforming the Security Council. However, the
focus is almost entirely on adding more members to the Council. This is simply not acceptable
for two reasons. First, the Council is an executive organ and already fifteen members is a high
number for such an organ. Second, adding members to the Council will not solve the real
problem with the organ, namely the fact that permanent members do not always behave as they
should in certain situations. This kind of behaviour is unforgiveable.
Furthermore, the threats against peace and security will only increase in the future. In the
Council there is often talk about “conflict multipliers”. Such are now also the climate change
and the growth of the world population. Other threats are, as I have already mentioned, the
attacks on democracy and the rule of law in many states.
What we have learned over the past couple of years is also that there is a need for effective
international cooperation when the world is afflicted by a pandemic. On 25 August 2021, the
head of the World Health Organization said that WHO is progressing on plans to strengthen
global defence against future epidemics and pandemics. He referred to the UN General
Assembly in September, followed by the G20 Summit in October, and a special session of
WHO’s governing body set for November and said that these three months represent “a critical
period for shaping the future of pandemic preparedness and response”. 25 It is obvious that the
Security Council must consider also future pandemics as a threat multiplier.
Problems created by such events cannot be resolved by states through the use of force. At the
same time, it is clear that all states must have a proper defence for the simple reason that they
will otherwise attract criminal elements. This is what we saw when the United Nations had to
govern Kosovo and East Timor some 20 years ago and we were not able to recruit police,
prosecutors, and judges quickly enough, but had to rely on the military to avoid anarchy.
Therefore, all states must have a proper defence. However, small states will not be able to afford
a full-fledged army, navy, and air force for this purpose. Against this background I have argued
in the past that defence alliances are a future necessity. 26
The question is then what the Security Council, and in particular its five permanent members,
should do. In my view, what is needed here is statesmanship, in which concept I also of course
include women. Empowerment of women is one of the most crucial elements for future world
governance. It is unforgivable not to recognise the role of women at the local, regional, and
global levels. It is true that the Council is discussing the role of women in peace operations.
This is important. However, as I said in 2019, it is obvious that these efforts to empower and
protect women must continue with determination since this is of great importance when the
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Council is exercising the mandate conferred to it under Article 24 of the UN Charter. The latest
discussion on this item took place in the Council on 21 October 2021. 27
7

Future World Governance

With all this in mind we must reflect on the world governance in the future. For my part, I
cannot see any alternative to the present system of sovereign nation states. The system of
detailed rules that is necessary for regulating the daily life of people at the local level around
the world is only possible by and within nation states. But this will not work properly unless
the system is managed by parliaments and governments that are elected, approved, and accepted
at the national level. The idea that all this could be managed by some kind of world government
is unthinkable. However, a fundamental requirement for this system to work properly in the
future is that the nation states are democratic. In addition, they must be based on the rule of law
and interact with each other in full conformity with international law. A well-functioning United
Nations System is indispensable here. 28
At the same time, we can see that other actors increasingly contribute to the development of a
globalised world. Civil society organisations and the business community should be mentioned
in particular here. They also contribute to the development of the international legal system. An
interesting lesson from the 2021 ESIL Conference is that the development of international law
through negotiations and treaty making among states will increasingly be supplemented by
ideas and contributions from such organisations. 29 All this is of great importance.
8 The Five Permanent Members of the Security Council Must Now Engage in a Serious
Discussion about Their Obligations
Let us now look at the Security Council and its five permanent members again.
With respect to these members, it is absolutely crucial that they now engage in a serious
discussion at the highest level about their behaviour and about the requirements that fall upon
the Security Council in today's world. This requires that all the five permanent members bow
to the law that they are set so supervise. The latest news about these states that I just referred to
do not bode well here. This is unforgivable, in particular if we think of coming generations.
If we look at the younger generation today, we can note a growing frustration over the fact that
the present world leadership does not engage actively enough in addressing the challenges that
humankind is now facing. By way of example could be mentioned “Fridays For Future”,
focusing on the climate and the environment. 30 There are also youth organisations
concentrating on the need for strengthening democracy and the rule of law. Among them could
be mentioned “Democracy Moves”, 31 “World Young Movement For Democracy” 32 and
“International Young Democrat Union”. 33
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Imagine if the leaders of the five permanent members could meet and discuss in a statesmanlike
manner the way in which they behave and treat each other and other members of the United
Nations. Instead, they are sometimes at the brink in a manner that could result in a world war.
Such a war today would be a complete disaster. And if nuclear arms are used, this will destroy
the human habitat and sooner or later all human beings may lose their lives.
The question that these leaders must now discuss must be: How can we best cooperate to create
a world in which all human beings can live in peace and security with their human rights
protected? What a formidable team they would make, if they could clearly state to the world
that from now on, they are prepared to act in accordance with the purposes and principles of
the Charter of the United Nations and to resolve their differences in accordance with
international law through cooperation, negotiation, and agreement.
9

Conclusions

Against this background the five permanent members simply must demonstrate that they
understand that the questions that humankind now faces must be resolved through cooperation,
based on the rule of law and protection of human rights. The wisdom in the third preambular
paragraph of the Universal Declaration of Human Rights with its reference to the rule of law is
still highly relevant and of great importance, in particular to coming generations. Those who
have studied in detail the drafting of the declaration in the commission led by Eleanor Roosevelt
have found that one of the most active participants in the discussion about the provisions in the
preambular paragraphs and Article 1 – and to the character of the document as a whole – was
the Chinese member Peng Chun Chang. 34 (See Annex below)
This brings to the forefront the declaration as a whole – a remarkable heritage from, as I said,
a generation that had experienced two world wars. The history of the drafting of the declaration
and its adoption bears witness to an understanding of the need to create a world in which all
human beings should be able to live in peace and dignity with their human right protected. We
should respect and honour this heritage. When we reflect on the spirit in which this declaration
was created, is it not obvious that it conveys lodestars that all members of the Security Council
should follow. If this spirit is transferred to the work of the Security Council in our time, surely
the following lodestars crystallise:
 Think of coming generations.
 Bow to the law.
 Make your best efforts to prevent conflicts.
 Intervene to prevent or stop atrocity crimes.
 Join and fulfil your obligations under the Non-Proliferation of Nuclear Weapons Treaty.
 Address the conflict multipliers, not least the climate change.
 Contribute to the fulfilment of the Sustainable Development Goals.
 Dictatorships do not belong in a modern world.
34
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A specific conclusion from all this is that there is actually a special responsibility that weighs
heavily upon high-level politicians in states members of the UN Security Council. It is their
duty to contribute to establishing the rule of law at the national and international levels. Let me
therefore end with a reference to a guide for politicians on the rule of law. The guide was
inspired by a discussion in the InterAction Council of Former Heads of State and Government
in 2008. 35 The title of this short publication is “Rule of Law – A guide for politicians”. It is
available on the web free of charge in twenty-six languages, including the languages of the five
permanent members of the Security Council. 36
Thank you for your attention!

Annex
Quotations from Professor Roth´s book
(Footnotes not included)
Page 122
Chang provided a good description of the climate of ideas and opinion that he regarded as characteristic
of the various parties involved in the UDHR and that ultimately succeeded in achieving a surprisingly
high degree of unity with regard to the contents of the articles. Chang claimed that humanity finally
stood on the threshold to a new, more human era – “a new humanism” – after the myopia, or
“shortsightedness,” over the past 150 years. According to Chang the purpose of the declaration was to
set up a moral standard toward which mankind might aspire.
Page 128
Roosevelt, Chang, Cassin, Malik, and Humphrey appear to have been especially decisive figures in the
committee work, on two counts in particular. First, they were more or less present at all of the critical
deliberations as well as being involved in the writing process from the very start. Second, they were also
very active with respect to the document as a whole, making a number of vital contributions to its key
articles and pivotal characteristics.
------In the secondary literature, Roosevelt, Cassin, Chang, and Malik are often considered to be the principal
“critical authors,” or drafters, of the document. Yet it should also be stressed that the committee
secretary, John Humphrey, also played an important role in collating the historical materials that he
submitted to the drafting committee.
Page 129
Malik and Chang, who were philosophically the most experienced and astute on the team, made
substantial contributions to the key sections – such as the preamble and Article 1 – and to the character
of the document as a whole.
------35
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As discussed in Part I, Chang was a highly multifaceted individual with a wide range of interests
(literature, theatre, music, pedagogy, philosophy) and diverse professional experiences (director, author,
teacher, researcher, school administrator, diplomat).
Page 136
Chang also strongly emphasized the fundamental rights and dignity of human beings in the same spirit
as various European Enlightenment philosophers, and it was arguably he who most forcefully advocated
that respect for human dignity should be included in the preamble of the UDHR.
Page 140
Chang especially – tried to achieve a consensus on fundamental freedoms and rights even though the
delegates came from visibly different ethical and cultural traditions. One important area of unity that
emerged during the discussions in the Human Rights Commission was that human rights should be able
to be justified from several philosophical outlooks, not just one or two.
------It may therefore be concluded that Chang was supportive and even a strong promoter of the UDHR´s
core features, such as the document´s universal and intercultural nature, its religious neutrality, its
inclusion of the concept of human dignity, and its broad understanding of the content of human rights
as well as the document´s formal qualities and logical structure. He was also closely involved in the
debate over the document’s implementation.
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